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EXECUTIVE SUMMARY 
             
 

The Attorney General was directed to provide this special report by § 1-18, Item 
(52)(D) of the 2006 Appropriation Act, which states: 
 

The Attorney General shall provide a report on the most cost-
effective strategies for improving Virginia's collections of accounts 
receivable, including both general and nongeneral fund 
receivables.  The Secretary of Finance shall provide assistance as 
necessary in the preparation of this report.  Copies of this report 
shall be provided to the Governor and the Chairmen of the House 
Appropriations and Senate Finance Committees by October 16, 
2006. 
 

This issue was studied by analyzing the current practices and controlling legislation 
of the four agencies with broad legislative mandates to oversee the collection of the 
Commonwealth’s receivables and by sampling the collection practices of other states and 
Virginia law firms that specialize in collection of receivables.  As the study of legislation 
and collection practices progressed, promising areas for improvement were noted.  Thus, 
this special report concludes with the Attorney General’s broad recommendations in the 
areas of technology, legislation, and collection processes.   

 
Specifically, the Attorney General makes two recommendations that involve 

collaborative efforts between his Office and other entities with related missions.  These 
recommendations are: 

 
• Establish an ongoing task force comprised of representatives from the different 

entities charged with collecting the Commonwealth’s receivables and legislative staff 
members to address common vulnerabilities in the areas of technology, legislation, 
and processes. 

• The Attorney General will explore the feasibility of partnering with Better Business 
Bureaus throughout the Commonwealth to publish a current list of companies with 
unsatisfied judgments in favor of the Commonwealth. 

 
In addition, the Attorney General offers two recommendations regarding legislative 

action.  These recommendations propose specific statutory amendments and suggest 
future legislative initiatives.  The recommendations are: 

 
• Statutory changes are required to clarify the unique nature of all debts to the 

Commonwealth.  
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 Under this recommendation, specific amendments are proposed to the 
Appropriation Act and Code of Virginia to enhance the Commonwealth’s 
collection of accounts receivable.   

• The Attorney General will work with the Department of Planning and Budget to study 
the fiscal impact of certain initiatives.  

 This recommendation proposes a study to determine whether certain initiatives 
will result in a significant positive fiscal impact.  

 These initiatives include conforming administrative processes to allow agencies 
that issue final administrative orders to docket and enforce the orders as circuit 
court judgments; establishing oversight for collection agencies within the Office 
of the Attorney General; amending § 8.01-66.9 of the Code of Virginia regarding 
collection of Medicaid liens; amending § 46.2-110 of the Code to establish strict 
liability for damage to highway property maintained by the Commonwealth; and 
formation of a statewide “lien depository’ for administrative and judicial liens of 
the Commonwealth. 
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INTRODUCTION 
             
 
 

Pursuant to § 1-18, Item 52(D) of the 2006 Appropriation Act, the General Assembly 
directed the Attorney General to prepare this special Report on the Most Cost-Effective 
Strategies for Improving Virginia’s Collections of Accounts Receivable, including Both 
General and Nongeneral Fund Receivables for the Governor and the Chairs of the 
Finance and Appropriations Committees.   

 
The Attorney General is established as the chief executive officer of the Department 

of Law by § 2.2-500 of the Code of Virginia.  In 1990, the General Assembly enacted      
§ 2.1-133.4 (recodified at § 2.2-518 in 2001), which created the Division of Debt 
Collection (DDC) in the Department of Law.1  Section 2.2-518 authorizes DDC “to 
provide all legal services and advice related to the collection of funds owed to the 
Commonwealth.”  However, the General Assembly has authorized several other entities 
to collect specific receivables of the Commonwealth, including the Department of 
Taxation (§§ 58.1–1803–1806), the Department of Social Services, Division of Child 
Support Enforcement (§ 63.2-1901), and the Commonwealth’s Attorneys (§ 19.2-349).2  
The General Assembly also approved the use of collection agencies by these entities and 
DDC.  In addition, § 2.2-4806 enables other agencies and institutions of the 
Commonwealth to use collection agencies for smaller debts in lieu of or prior to referring 
them to DDC for collection.3 

 
To address the General Assembly’s directive regarding this special report, the 

Attorney General analyzed the current practices and controlling legislation of the four 
agencies with broad legislative collection mandates and analyzed the collection practices 
of a sample of other states and Virginia law firms that specialize in collection of 
receivables similar to those of the Commonwealth.  The Attorney General’s Special 
Report on the Most Cost-Effective Strategies for Improving Virginia’s Collections of 
Accounts Receivable, including Both General and Nongeneral Fund Receivables 
                                                 
1 In 1982, the General Assembly added an appropriation for collection services to the Attorney General’s 
appropriation.  1982 VA. ACTS CH. 684.  The DDC became a separate agency within the Department of 
Law with the enactment of § 2.1-133.4.  1990 VA. ACTS CH. 71. 
2 Pursuant to § 4-5.02(d) of the 2006 Appropriation Act, the Commonwealth’s two teaching hospitals have 
the option of collecting their accounts receivable by contracting with private attorneys and collection 
agencies or by using the services of the Division of Debt Collection.  Under this provision, these entities 
can also independently compromise, settle, and discharge accounts receivable claims.   
3 The Division of Purchases and Supply in the Department of General Services (DGS) administers an 
optional-use statewide term contract for collection services for accounts receivable for use by the 
Commonwealth’s agencies.  Because it is an optional-use contract, agencies can negotiate with and refer 
appropriate accounts receivable to collection agencies that are not contractors under the DGS contract.        
http://www.dgs.virginia.gov/DPS.aspx.  
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summarizes the results of these efforts.  The manner in which data is collected and 
reported by the various entities does not always allow meaningful comparisons to be 
made among the collection methods or results.  This special report identifies 
vulnerabilities in technology, legislation, and processes.  Because of their impact on the 
Commonwealth’s ability to collect its receivables by the most cost-effective means, these 
vulnerabilities are incorporated in the recommendations at the end of this special report.   

 
The texts of cited statutory provisions and court decisions are included in the 

Appendix.  Published agency reports are not included because of their size.  These reports 
are accessible via the links cited for the agencies’ websites or via the Virginia General 
Assembly’s Legislative Information Services website at http://leg1.state.va.us/.  
 
 
             
 
COLLECTION PRACTICES OF THE COMMONWEALTH 
             
 
 
THE DIVISION OF DEBT COLLECTION IN THE DEPARTMENT OF LAW 
 

Background 
 

The Division of Debt Collection is authorized pursuant to § 2.2-518 of the Code of 
Virginia to provide all legal services and advice related to the collection of funds owed to 
the Commonwealth.  The mission of DDC is to provide all appropriate and cost-effective, 
professional debt collection services on behalf of all State agencies.  This mission is 
based on the statutory policy established in § 2.2-4800 of the Virginia Debt Collection 
Act,4 which states in part:  

 
It shall be the policy of the Commonwealth that all state agencies and 
institutions shall take all appropriate and cost-effective actions to 
aggressively collect all accounts receivable. All state agencies and 
institutions shall be subject to this chapter and shall establish internal 
policies and procedures for the management and collection of accounts 
receivable. 
 

 
 
 

                                                 
4 VA. CODE ANN. TIT. 2.2, CH. 48, §§ 2.2-4800 to 2.2-4808 (2005).   
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DDC does not receive general fund revenue to fund its operations.  Rather, DDC is 
self-funded through the fees it retains from amounts collected.5  In the past two fiscal 
years, the Appropriation Act required DDC to retain a 30% fee on its collections.  In the 
last General Assembly session, a more flexible fee structure was approved.  Accordingly, 
§ 1-18, Item 52(B)(5) of the 2006 Appropriation Act authorizes DDC to charge a fee up 
to 30%.   
 

DDC physically is located in the Office of the Attorney General.  When fully staffed, 
DDC employs 24 people, consisting of 6 attorneys, 9 claims representatives, 1 paralegal, 
3 financial, and 5 administrative positions.  Currently, DDC provides debt collection 
services to 45 agencies.  In addition to providing legal collection services, DDC advises 
agencies on matters that impact the Commonwealth’s collection of receivables, for 
example, legislation, contract provisions, and bankruptcies.  One of DDC’s six attorneys 
physically is located in another state office building serving as agency counsel to the 
Division of Unclaimed Property in the Department of Treasury.  DDC also provides 
collection services and advice to other divisions in the Office of the Attorney General.  
Due to its existing working relationships with a large portion of the Commonwealth’s 
agencies and institutions, and the diverse nature of such representation, DDC is uniquely 
situated to fulfill the requirements of § 2.2-518 by managing consolidated collection 
efforts for the Commonwealth. 

 
DDC agency clients are located throughout Virginia.  Strategic considerations may 

lead DDC to refer matters to private attorneys appointed by the Attorney General on a 
contingency fee or hourly basis.  Such considerations may include venue, claim amount, 
special expertise required by nature of claim, and, as a last resort, temporary case load 
management.   

 
DDC manages its referrals with an off-the-shelf case management system developed 

by a local vendor and customized to accommodate DDC’s requirements.  System support 
is provided via a maintenance contract with the vendor and by the information 
technology department in the Attorney General’s office.  DDC also utilizes several 
external databases maintained by other state agencies to locate debtors and their assets.  
These databases are administered by the Division of Motor Vehicles (address and vehicle 
ownership), the Virginia Employment Commission (employer and earnings), the 
Department of Taxation (addresses), the Virginia Commonwealth University Health 
System (limited read-only access to patient accounts), and the State Corporation 
Commission (corporate data).  Two commercial databases compiled by Equifax (credit 
report) and LexisNexis (locator and real property ownership) are also utilized.  Further, 
DDC uses the PACER Service Center for electronic access to the federal courts, 
primarily bankruptcy courts.   

 
                                                 
5 The DDC does not receive a fee on payments received under the Setoff Debt Collection Act, which 
requires creditor agencies to submit delinquent debts to the Department of Taxation for setoff against any 
refunds belonging to the debtor by the Department of Taxation.  See generally TIT. 58.1, CH. 3, §§ 58.1-520 
to 58.1-535.   
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The DDC’s collection efforts are enhanced by several statutory provisions, primarily 
in the litigation area, that inure to the benefit of the Commonwealth only.  For instance, 
statutes of limitations generally do not run against the Commonwealth (§ 8.01-231); the 
Commonwealth is exempt from payment of state court costs and fees (§ 17.1-629); and 
the Commonwealth has a priority lien in certain third-party recovery cases (§ 8.01-66.9).6 
Then, like other judgment creditors, the Commonwealth can request the suspension of a 
judgment debtor’s driver’s license when certain conditions are met (§ 46.2-417).  
Likewise, with proper notice, the Commonwealth can assess prejudgment interest, 
administrative costs, and late penalty fees (§ 2.2-4805).   

 
 
DDC’s Comprehensive Review 
 
DDC currently is conducting a comprehensive review of its operations and 

procedures on three levels – people, processes, and technology – to ensure that its 
operations comply with the mandates of the Virginia Debt Collection Act.  As a result of 
the review, certain initiatives already have been implemented: development of a new 
Procedures Manual; purchases of new laptop computers, portable printers, and portable 
scanners to increase effective communication between the office and traveling attorneys 
and staff members, whether in court or while conducting training for a client agency; 
development of document management and retention policies and purchase of a high 
volume scanner to support DDC’s compliance with these policies; creation of and 
funding for a new financial specialist position who will provide accounting, budgeting, 
forecasting, and benchmarking expertise; systematic status reporting to clients; and new 
collaborations with divisions in the Office of the Attorney General, such as the Tobacco 
Section, on collections and bankruptcy matters. 

 
Other initiatives currently under review by DDC include:  client development and 

training; in-house staff development, particularly in collection methodology and ability to 
communicate in Spanish as necessary; additional purchases of technology to automate 
some manual processes; increased utilization of satellite offices currently staffed by the 
Attorney General; greater participation in creditor bar associations and the National 
Association of Attorneys General; creation of a fee schedule based on budget and 
forecasting benchmarks; and review of position descriptions and development of 
industry-tested performance and salary matrices for all DDC personnel.   

 
 
DDC Collection Statistics 
 
At the end of FY 2006, DDC had a case inventory of 9,197.  This figure includes 

active accounts; however, it does not include voluminous inactive judgment accounts that 
                                                 
6 Earlier this year, the United States Supreme Court decided Ark. Dep’t of Health & Human Servs. v. 
Ahlborn, 126 S. Ct. 1752 (2006).  The Ahlborn decision places limits on the collection of Medicaid liens 
against third-party recoveries.  It is, however, too soon to predict the fiscal impact of Ahlborn on the 
Commonwealth’s collection of Medicaid liens. 
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DDC continues to monitor for future payment.  When required by a change in 
collectibility status, inactive accounts are reactivated for further collection action.  Table 
1 shows the types of accounts in DDC’s inventory of referred accounts.   

 
 
 

 
 

TABLE 1 
 

ACCOUNTS PROFILE 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
*Miscellaneous Debt includes defaulted small business loans, 
breach of contract, OSHA penalties, environmental and 
natural resource violations, professional occupation conduct 
violations, and veterinary hospital bills. 
 

 
 
 
 
 
 
 
 
 
 
 

P r ope r t y  Da ma ge
2 9 %

M i sc e l l a ne ous*
4 %

M e di c a l
2 4 %

Educ a t i on
13 %

Une mpl oy me nt  
Compe nsa t i on 
Ov e r pa y me nt

2 8 %

Wor k e r s 
Compe nsa t i on 

Uni nsur e d Empl oy e r s
2 %
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Receivables placed with DDC totaled $167,715,874 as of June 30, 2006.  In FY 2006, 

DDC’s annual collections totaled $12,378,316.7  Table 2 highlights DDC’s annual 
collections since 2001.8   

 
TABLE 2 

 
DDC ANNUAL COLLECTIONS 

 
 
 
 
 
 
 
 
 
 
 
 
 
Historically, medical claims from the Commonwealth’s teaching hospitals, mental 

health facilities, and Medicaid programs comprise more than 50% of DDC’s annual 
collections.  When claims arising from overpayments of unemployment benefits are also 
included, approximately 60% of DDC’s collection efforts are directed against a largely 
indigent population without health insurance or jobs.  Moreover, debtors that owe civil 
penalties often are defunct corporations, debtors owing workers’ compensation benefits 
are uninsured corporations, and debtors owing property damages frequently are uninsured 
drivers or nonresidents traveling through the Commonwealth.  As noted by the 
Department of Accounts in its quarterly report, “state receivables largely consist of 
unemployment taxes, tuition and fees, and billings for several indigent care programs, 
which present numerous special problems in collection.”9   

 

                                                 
7 The DDC receives payments on accounts receivable in numerous ways:  by mail, walk-ins (usually cash 
payments), internet credit card payments and electronic transfers, and via direct payments to DDC’s client 
agencies.  The DDC also utilizes involuntary judgment enforcement methods, such as garnishment and 
levy, to obtain payment.   
8 The Report on Statewide Financial Management and Compliance for the Quarter Ended March 31, 2006 
(March 31, 2006 Quarterly Report), compiled by the Department of Accounts, indicates that DDC 
contributed $298,579 in collections during the quarter ended December 31, 2005.   
http://www.doa.virginia.gov/General_Accounting/Quarterly_Report/2006/March_2006.pdf.  This figure 
grossly understates DDC’s collections for that quarter, which were $2,978,069.  The discrepancy reveals a 
disparity in reporting formats that was also noted by the Compensation Board in its annual report on court 
fines and fees, which is discussed later in this special report. 
9  March 31, 2006 Quarterly Report.  

 
• FY 2001 - $ 10,608,012 
 
• FY 2002 - $ 10,658,898 
 
• FY 2003 - $ 12,872,591 
  
• FY 2004 - $ 13,149,833 
 
• FY 2005 - $ 10,263,769 
 
• FY 2006 - $ 12,378,316 $ 0

$ 2 , 0 0 0 , 0 0 0

$ 4 , 0 0 0 , 0 0 0

$ 6 , 0 0 0 , 0 0 0

$ 8 , 0 0 0 , 0 0 0

$ 10 , 0 0 0 , 0 0 0

$ 12 , 0 0 0 , 0 0 0

$ 14 , 0 0 0 , 0 0 0

2 0 0 1 2 0 0 3 2 0 0 5
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Accounts receivable referred to DDC are the most difficult to collect based on 
industry standards, and they lack the statutory priorities afforded other types of debts of 
the Commonwealth, such as taxes and child support.  Table 3 indicates the receivables in 
DDC’s inventory by type as of June 30, 2006. 

 
TABLE 3 

 
RECEIVABLES PROFILE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
The five agencies with the highest recoveries by DDC since 2001 are the Virginia 

Commonwealth University Health System (VCUHS), the University of Virginia Medical 
Center (UVAMC), the Department of Medical Assistance Services (DMAS), the Virginia 
Employment Commission (VEC), and the Virginia Department of Transportation 
(VDOT).  Of these agencies, three primarily refer medical debt, and the other two 
agencies refer overpayment of employment benefits and highway property damage 
claims.  All but DMAS extensively use in-house collection practices and collection 
agencies.  Therefore, claims are not referred to DDC until these initial efforts are 
exhausted and the claim is deemed “uncollectible” at the agency level.  Thus, when 
referred to DDC, these claims significantly are older than the 60 days past due timeline 
referenced in § 2.2-4806.10  

 
The Debt Collection Recovery Fund and the General Fund 
 
Because of its impact on DDC operations, it is necessary to address § 1-18, Item 

52(B)(1) of the 2006 Appropriation Act, which creates a special nonreverting fund called 
the Debt Collection Recovery Fund (Fund).  This requirement first became effective in 
the 2004 interim budget.  All receivables collected by DDC, minus its fees, are deposited 
into the Fund on a monthly basis.  The 2006 Appropriation Act further requires 30% of 
the amounts collected for the Fund must be returned to the client agency.  By fiscal year 

                                                 
10 For example, at least two universities have referred student debts that were more than 25 years past due 
at the time of referral, and one agency has referred property damage claims more than 10 years old. 

           Prop. Dam.
6%

Teaching Hospitals
42%

High. Ed.
2%

Unemploy.
8%

Civil Penalties
5%

Others
28%

Medicaid
7%

      Men. Health
2%
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end, the State Comptroller must transfer an amount up to a specified cap from the Fund 
balance into the general fund.  Any excess is returned pro rata to the client agencies 
based on their contributions to the Fund.  This general fund deposit requirement does not 
extend to accounts receivable collected by private collection agencies.  Table 4 shows 
DDC’s total collections, fees, and agency transfers, and the general fund deposits since 
the deposit requirement began in 2004.  

  
TABLE 4 

 
DDC DISTRIBUTION OF RECEIVABLES 

 
 

FISCAL 
YEAR 

 
TOTAL 

COLLECTIONS* 

 
 

DDC FEES 

 
AGENCY 

TRANSFERS 

 
GENERAL FUND 

DEPOSITS 
 

2004 
 

$13,149,833 
 

$1,800,000 
(fee cap) 

 
$7,531,905 

 
$1,570,000 

 
2005 

 
$10,263,769 

 
$1,788,852 

 
$4,411,818 

 
$1,249,649 

 
2006 

 
$12,378,316 

 
$1,800,000 
(fee cap) 

 
$5,553,182 

 
$1,139,454 

 
*Total Collections include payments made directly to 
agencies, which are not otherwise indicated on Table 4 

 
When the general fund deposits were first required in the 2004 interim budget, DDC’s 

client agencies expressed immediate concerns about this requirement.  The most pressing 
concern of many agencies was that the fund sources for their accounts receivable were 
either special state funds or federal funds, which were not appropriate for transfer to the 
general fund.  Agencies also were concerned about the deposit requirement’s fiscal 
impact on their operations.   

 
DDC worked closely with its client agencies to identify and exclude special fund and 

federal fund source receivables from the deposit requirement.  This process either 
eliminated in part or in full several agencies’ receivables from the general fund deposit 
requirement, including the receivables for the VEC (federal funds), DMAS (partly federal 
funds), and the state universities for their guaranteed student loans (federal funds).  The 
Virginia State Bar and UVAMC obtained exemptions from the Secretary of Finance 
based on the Secretary’s determination that collections for these agencies are more 
appropriately returned to the agencies, as authorized by § 1.18, Item 52(B)(2).  Other 
agencies currently are seeking an similar exemption. 

 
Because of the general fund deposit requirement, agencies without a fund source 

exemption or an exemption from the Secretary of Finance were inclined to use collection 
services other than DDC.  The referral statistics for VDOT vividly demonstrate that 
agency’s negative response to the general fund deposit requirement.  In FY 2003, VDOT 
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referred 1,830 accounts to DDC for collection activity, primarily legal action.  The next 
year, in FY 2004, when the general fund deposit requirement was introduced in the 
interim budget, VDOT referred 1,593 accounts.  In FY 2005, when VDOT developed 
new in-house procedures in response to the general fund deposit requirement, and 
referred cases to a private collection agency, VDOT referred only 1,039 cases to DDC.  
In FY 2006, VDOT referred a mere 175 cases to DDC.  Presumably, the balance of 
VDOT’s accounts receivable were retained in-house or referred to a collection agency. 

  
At VDOT’s request, the Secretary of Finance granted VDOT an exemption from the 

general fund deposit requirement effective FY 2007.  Since VDOT has been the largest 
annual contributor to the general fund deposit, it is anticipated there will be a significant 
decrease in Fund transfers to the general fund in FY 2007 as compared to prior fiscal year 
transfers.  Table 5 indicates the five agencies with the highest contributions to the general 
fund since FY 2005, the first full year of the general fund deposit requirement. 

 
TABLE 5 

 
AGENCIES WITH HIGHEST CONTRIBUTIONS TO GENERAL FUND* 

 
FY 05 FY 06 

Dep’t of Transp.                         $389,146 Dep’t of Transp.                         $429,414 
Dep’t of Mental Health              $277,382 Dep’t of Mental Health              $310,319 
Dep’t of Medical Assist. Serv.  $206,370 Workers’ Comp. Comm’n         $  86,355 
Workers’ Comp. Comm’n          $203,693 Dep’t of Forestry                       $  49,143 
Dep’t of State Police                 $  84,264 Virginia State Univ.                   $  31,398 

 
*Individual Agency Figures for FY 04 Not Available 

 
THE DEPARTMENT OF TAXATION 
 

Pursuant to § 58.1-1803 of the Code and § 4-5.02(d)(3) of the 2006 Appropriation 
Act, the Department of Taxation (Tax) is exempt from debt collection practices of the 
Office of the Attorney General and can hire collection agencies and collectors, including 
attorneys.  Tax employs approximately 500 staff to enforce compliance with tax laws.  
Most of these employees are auditors and examiners, but this number also includes staff 
devoted to in-house, central, and field collections, and collection of court fines.  The tax 
collection staff numbers about 95, and the court fines collection staff is about 50.  Within 
prescribed guidelines, these staff members are authorized to deal with bankruptcies and 
setoff debt, issue levies, respond to offers of compromise, revoke sales tax certificates, 
order padlocks, and initiate criminal prosecutions in conjunction with a Commonwealth’s 
Attorney.  Tax also utilizes several collection agencies.   

 
Tax’s collections process is outlined in the Virginia Taxpayer’s Bill of Rights, a 

statutory directive under § 58.1-1845 that lists taxpayers’ options when faced with 
collection actions on their accounts.  In addition to collection practices generally 
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available to all creditors and the practices specifically available to the Commonwealth, 
the General Assembly has granted Tax additional and extraordinary collection authority.  
For instance, Tax can issue a Memorandum of Lien that acts as a judgment against a 
taxpayer’s real property and personal assets; issue a bank account lien or wage 
garnishment without first obtaining judgment; convert a business tax liability into 
personal liability of responsible officers; padlock businesses; and seize assets without 
judgment.  Further, Tax can utilize the United States Department of Treasury’s offset 
program to submit state income tax debt for offset against debtors’ federal income tax 
refunds. 

 
Pursuant to §§ 58.1-1821 through 58.1-1825, the taxpayer is afforded an appeals 

process to contest the accuracy of an assessment or action by Tax.  The appellate process 
begins with an informal review.  If the taxpayer is not successful, the taxpayer can appeal 
directly to the Tax Commissioner.  The Tax Commissioner’s decision then can be 
appealed to the appropriate circuit court.   

 
According to Tax’s Annual Report for Fiscal Year 2005,11 Tax is one of the largest 

sources of annual general fund revenue to the Commonwealth.  Eighty-five percent of 
this general fund revenue comes from individual income tax and from sales and use tax.  
Corporation income tax runs a distant third.  In FY 2005, the aggregate collections of all 
revenues administered by Tax totaled $13,179,562,000.  The most recent statistics 
available for setoff debt collections by Tax indicate that in FY 2003 Tax collected 
$23,755,975 through setoff debt and that it collected an additional $21,137,386 through 
its Refund Match program.   

 
In addition to its “super” lien on taxpayers’ property, Tax has benefited from other 

statutory enhancements to its collections process.  For example, § 58.1-202.2 authorizes 
Tax to enter into public-private partnership contracts to finance Tax’s technology needs.  
Pursuant to this provision, Tax entered into a partnership in 1998 with CGI-AMS, a 
Canadian company, which resulted in an advanced computer system for Tax that 
integrated existing software with new proprietary software designed to accomplish 
specific collections purposes.  As required by § 58.1-202.2, the increased revenues 
generated by the partnership were benchmarked and then used to fund the contract until 
paid.  This benefits-funded contract was implemented in stages.  The initial projects were 
designed to generate quickly seed money to fund the larger elements of the project.  Full 
system conversion was completed in 2005 and as of June 30, 2006, the partnership 
contract is complete except for ongoing maintenance.  As a result, Tax now enjoys 
several technological advancements, including software that scores accounts and makes 
automatic initial collection action decisions and an automated telephone-based payment 
plan system.   

 
Additionally, Tax can publish the names of delinquent business taxpayers. Another 

effective tool that Tax has offered twice is the tax amnesty program that allowed 

                                                 
11 http://www.tax.virginia.gov/Web_PDFs/AnnualReportFY2005.pdf. 
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taxpayers to pay back taxes with reduced penalties and interest.  This amnesty program is 
authorized by § 58.1-1840.1.  According to the Federation of Tax Administrators, 
Virginia’s amnesty program brought in $32.2 million in 1993 and more than triple that 
amount, $98.3 million, in 2003.  http://www.taxadmin.org/fta/rate/amnesty1.html.     

 
THE DIVISION OF CHILD SUPPORT ENFORCEMENT IN THE DEPARTMENT 
OF SOCIAL SERVICES 
 

 
Similar to Tax, the Department of Social Services’ Division of Child Support 

Enforcement (DCSE) is charged by statute with collection responsibilities.  Section 63.2-
1901 of the Code establishes a purpose “to promote the efficient and accurate collection, 
accounting and receipt of support for financially dependent children and their 
custodians.”  In the absence of a court order, § 63.2-1903 establishes DCSE’s authority to 
issue various support orders.  Additionally, the provision authorizes DCSE to issue 
subpoenas for financial records of noncustodial parents and to summons noncustodial 
parents to appear for questioning in the course of support establishment or enforcement 
activities.   

 
The DCSE is authorized to contract with private entities, including collection 

agencies, to facilitate the collection of child support arrearages, and to perform certain 
administrative functions in the field and in the central office under § 63.2-1907.  In 
addition, § 63.2-1950 directs the Attorney General to “provide and supervise legal 
services to the [DCSE] in child support enforcement cases to establish, obligate, enforce 
and collect child support.”  This section also authorizes the Attorney General to contract 
with private counsel to serve as special counsel, to contract with collection agencies, and 
to evaluate the costs and benefits of privatization of the legal services.  Privatization 
alternatives have proven problematic, however, due in part to private counsels’ lack of 
experience with DCSE’s unique legal issues and large caseloads. 

 
According to its website, DCSE collected more than $587,000,000 in child support 

arrearages last year.  More than $8,000,000 of that total was recovered directly pursuant 
to incarceration via civil contempt orders of approximately 3,300 delinquent payers.  The 
following statistics also appear on the website: “Currently, there are 363,000 child 
support cases in Virginia.  Collectively, 484,000 of Virginia’s children are owed more 
than $2.2 billion.”http://www.dss.virginia.gov/family/dcse.html.  

 
Like Tax, DCSE has a powerful and unique tool in its arsenal – § 63.2-1927 creates a 

priority lien with the force of judgment when docketed.  The lien can be based on an 
administrative support order (with service of notice sufficient under § 63.2-1916) or on a 
court or foreign support order.  Once the lien is filed, any person or entity, including any 
department of the Commonwealth, who has notice of the lien and who holds property that 
may be subject to the lien, shall not pay out, release, transfer, encumber, or convey the 
property without written authorization from the Commissioner of the Department of 
Social Services or unless an administrative or judicial order releases the support lien.  
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Nevertheless, approximately 60% of revenues collected by DCSE require attorney 
appearances in judicial enforcement proceedings. 

In addition to this powerful “super” lien, DCSE also benefits from other extraordinary 
enforcement tools.  For example, DCSE is authorized by § 63.2-1932 to enter into data 
exchange agreements with financial institutions doing business in the Commonwealth.  
Under such agreements, the financial institution periodically shall provide to DCSE the 
account title, record address, social security number, or other taxpayer identification 
number if DCSE has provided the social security number or other taxpayer identification 
number in its request.  The actual costs incurred by the financial institution in complying 
with the data match requests can be recovered by DCSE from noncustodial parents 
identified as the result of a data match.  The DCSE can benefit from data matches, as well 
as asset seizures, on an interstate basis, pursuant to § 63.2-1932.1.  Further, DCSE 
benefits from the ability to track employment status of its debtors via continuously 
updated “new hire” data obtained from federal government databases. 

Moreover, once the notice and appeals process is exhausted, DCSE can enforce its 
lien with an order to withhold and deliver property of any kind, including income, 
pursuant to § 63.2-1929.  If a person or entity fails to deliver the property sought by an 
order issued pursuant to § 63.2-1929, then § 63.2-1930 makes that person or entity liable 
to the DCSE in an amount equal to 100% of the value of the underlying debt that forms 
“the basis of the lien, order to withhold and deliver, distraint, or an income withholding 
order or voluntary assignment of wages.”   

Pursuant to the support lien, DCSE can collect by distraint, seizure and sale of the 
property subject to the lien (§ 63.2-1933), or foreclosure (§ 63.2-1934); petition the 
appropriate court for “an order suspending any license, certificate, registration or other 
authorization to engage in a business, trade, profession or occupation, or recreational 
activity” (§ 63.2-1937); notify consumer credit reporting agencies of support payment 
arrearages (§ 63.2-1940); publish a most wanted delinquent parents list and conduct 
coordinated arrests of delinquent parents with state and local criminal justice agencies 
(§ 63.2-1940.1); attach unemployment and workers’ compensation benefits; and suspend 
an individual’s driver’s license (§ 63.2-1941).   

 
THE COMMONWEALTH’S ATTORNEYS 

 
Section 19.2-349 of the Code requires circuit and district court clerks to report 

monthly on the fines, costs, forfeitures, and penalties, including court-ordered restitution, 
assessed within their courts that are more than 30 days delinquent, including those with 
delinquent installment payments.  The report goes to the appropriate court, the 
Department of Taxation, the State Compensation Board, and the appropriate 
Commonwealth’s Attorney.  For clerks who participate in the Supreme Court’s 
automated information system, the Executive Secretary handles the reporting 
requirement.   
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This same Code provision requires a Commonwealth’s Attorney to institute proper 
proceedings to collect delinquent fines, costs, forfeitures, penalties, and restitution.  A 
Commonwealth’s Attorney can render collection services from his office or, if he 
determines it is impractical or uneconomical to do so, he can contract with private 
attorneys or private collection agencies, enter into an agreement with a local governing 
body or a county or city treasurer, or use Tax.  Guidelines and procedures are the joint 
responsibility of the Office of the Attorney General, the Executive Secretary of the 
Supreme Court in conjunction with Tax, and the Compensation Board.  These guidelines, 
however, cannot supercede contracts between a Commonwealth’s Attorney and private 
attorneys or collection agencies that have active collection efforts.  

 
Section 19.2-349 authorizes contingency fees for private attorneys and collection 

agencies, except on amounts collected by Tax under its setoff program.  Section 58.1-
3958 authorizes local treasurers to charge an administrative fee for their efforts and Tax 
and the Commonwealth to charge a fee for amounts collected for violations of local 
ordinances. 

 
According to the Fiscal Year 2005 Assessment and Collection of Fines and Fees 

Report (2005 Fines and Fees Report), which is prepared by the State Compensation 
Board, court clerks collected almost $322 million in fines and fees.  Commonwealth’s 
Attorneys collected a little over $56 million.  Of the 14 collection agencies used, Tax was 
the collection agency with the highest number of localities (102, which equals selection 
by 5 out of every 6 Commonwealth’s Attorneys), the lowest contingency fee (17%), and 
the best collection rate (73%).  http://www.scb.virginia.gov/docs/fy05finesandfees.pdf.  

 
Tax and the Compensation Board, and the Auditor of Public Accounts have various 

reporting requirements under § 19.2-349.  It is noteworthy that the 2005 Fines and Fees 
Report declines to report on methodology or to attest to the accuracy of the data included 
in the report because of variances in data collection methods and reporting. 

 
Section 19.2-354 establishes the court’s authority to order the defendant to pay a 

sentence of fines, costs, forfeiture, or penalty in deferred payments or installments.  The 
Code offers many inducements to the defendant to comply with the payment plan.  Under 
§ 19.2-354, default will end a defendant’s participation in a work release, 
home/electronic incarceration, or non-consecutive days program until the debts are 
satisfied.   The money due can be withheld from amounts due the defendant by the 
Department of Corrections or sheriff, second in priority only to child support.  In 
addition, the defendant’s privilege to operate a motor vehicle will be suspended, and the 
defendant may be fined or imprisoned pursuant to § 19.2-358.  Section 19.2-358 requires 
a defendant that defaults on a payment plan to show cause why he should not be confined 
in jail or fined for nonpayment.  Following the show cause hearing or pursuant to a capias 
issued for the defendant’s failure to comply with a court order to appear, the court may 
order a defendant confined for contempt for up to 60 days or fined up to $500, unless the 
defendant satisfactorily can show the court that his failure is excusable.   
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COLLECTION PRACTICES OF OTHERS 
             

 
OTHER STATES 
 

In 2005, the National Association of Attorneys General (“NAAG”) sent out a 
questionnaire to member states seeking information on how each state collected its 
accounts receivables.  Among other things, NAAG inquired whether a state had a 
department specifically devoted to collections/recovery work, the effectiveness of that 
department, how that department charged its client agencies, and whether the states 
outsourced portions of their collections work to third party vendors.  

 
While the members’ responses ranged from detailed to monosyllabic, several trends 

were discerned from the two states that reported the most success in recovering 
receivables, Ohio and Texas.  Similar to the Commonwealth, both states designate 
collections/recovery departments and require their state agencies to turn over all 
delinquent and unpaid debts to the Attorney General within a time period specified by 
statute.  The collections departments in Ohio and Texas have different, yet competitive, 
fee structures.  Ohio charges below-market fees and Texas does not charge fees on its 
collections. 

  
Designated Collections/Recovery Department 
   
Both states have designated departments that are tasked with collections/recovery 

matters for all their respective agencies.  Unlike Virginia, both Ohio and Texas permit 
their attorneys general to collect delinquent tax payments, which dramatically increases 
their annual collection totals.   

 
Ohio’s Collection Enforcement Section employs 10 attorneys and 110 staff members, 

and it recovered a record $204 million in 2004, up from $162 million in 2003.  Like 
Virginia, Ohio’s fiscal year runs from July 1 to June 30.   

 
Texas’s Bankruptcy and Collection Division, which has 17 attorneys and 33 staff 

members, collected approximately $64 million during the last fiscal year.  Texas’s fiscal 
year runs from September 1 to August 31.   

 
Required Turnover/Mandatory Deadline 

 
Each state also has statutes directing all state agencies to turn over delinquent and 

unpaid debts to their respective attorney general’s collection department.12  Ohio directs 
                                                 
12 See Ohio Rev. Code Ann. § 131.02 (2006) and 1 Tex. Admn. Code § 59.2 (2006). 
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that this turnover take place within 45 days after the payment is due.  Texas agencies are 
required to turn over debt once it is 120 days delinquent.  Both Ohio and Texas enforce 
the prompt turnover of delinquent debts by requiring that state auditors evaluate and 
report on each agency’s compliance with these requirements.  These statutory provisions 
ensure that a delinquent debt will receive early attention thereby increasing the likelihood 
of repayment.    

 
Competitive Pricing 
 
Coupled with mandated debt referral, Ohio and Texas have provided another 

powerful incentive for their agencies expeditiously to deal with delinquent debt.  In both 
states, each referring agency is allowed to keep most, if not all, of the receivables 
collected on its behalf.  The Texas collection department does not charge for collection 
services and returns all money recovered to the referring agency.  The department’s 
operations are funded by a budget appropriation.   

 
 On the other hand, the Ohio collection department funds its operations by charging a 

nine percent fee and it returns the net amount to the originating agency.  Pursuant to Ohio 
Code § 131.02(A), the Ohio collection department has the additional statutory option of 
collecting its attorney’s fees and costs expended in pursuit of recovery.  None of the 
receivables collected by Ohio or Texas are returned to the states’ general funds. 

 
On occasion, Ohio and Texas retain private collection agencies and attorneys; the fees 

for these private collectors range from 15% to 33%.  Cases are referred to private 
collectors and monitored by the collection departments in each attorney general’s office, 
not by the creditor agency.  Ohio reports that it employs private collectors only after the 
state has exhausted its efforts to collect fully on a debt.  Texas refers cases to private 
collectors only for debts under $1,000 and when the state does not have adequate staffing 
resources to meet current demand.   

 
PRIVATE COLLECTION FIRMS 

 
Four private law firms that provide various collection services to the Commonwealth 

were interviewed during the preparation of this report.  Because of the proprietary nature 
of the information solicited in the interviews, these law firms will not be identified by 
name.   

 
One firm has a national presence and the other three operate only in the 

Commonwealth.  One firm operates solely in the metropolitan Richmond area.  Two 
firms specialize in government collections, one of which represents a variety of local, 
state, and federal governmental entities, and the other of which represents 
Commonwealth’s Attorneys in the collection of court fines, costs, restitution, and 
penalties.  The other two firms have general collections practices that include some work 
for the Commonwealth.   
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Although one office is associated with and supported by a large national law firm and 
collection agency, it is small, employing only one attorney and two staff members.  The 
other three offices have similar staffing.  Each office employs two attorneys, and the total 
collection and administrative staff members in each office range from eight to ten.  
Typical of collections firms, each operates a volume business.  Because each firm defines 
active accounts in a different way, we have elected not to compare these numbers. 

 
Unlike collection agencies, each of these firms is able to and does provide litigation 

services for its clients when necessary.  The contingency fees charged vary by client and 
type of debt; the fees range from 22% to 33.3%.  Not surprisingly, the lowest percentage 
fee is charged for debts that have been reduced to judgment prior to referral. 

 
The firms also use similar technology tools.  For example, each firm has a case 

management system.  Two of the firms use an off-the-shelf case management system 
created by a local vendor with limited customization provided for each firm’s practice.13  
One firm taps into the case management system of its national office, and the fourth firm 
has a custom-built system to manage its specialized case load.  Each of the firms receives 
electronic referrals of accounts from clients.  The electronic referrals create a new file, 
fully populate the relevant fields, and insert “ticklers” to indicate the next course of 
action.  Based on client preference or when litigation requires it, the firms request 
hardcopy files from their client.  The firms also use similar debtor and asset locator 
services.  Some of the services are internet-based and free; most require a user fee.  
Depending on the nature of their representation for the Commonwealth, some of the firms 
have access to the VEC database. 

 
Except when the debt already has been reduced to judgment, each of the firms 

initiates prejudgment contact with the debtor, usually by letter and occasionally by 
telephone.  If prejudgment contact does not result in satisfactory payment, each firm 
initiates litigation.  The firms have established timelines to determine when to start the 
litigation process.  In the interviews, each firm emphasized that, in the collections world, 
success generally is based on swift action when debtors and their assets are most 
available.  Following judgment, each firm utilizes enforcement methods ranging from 
wage garnishments to property attachments.  The firms that use debtor interrogatories 
indicate that this is the least effective enforcement weapon in their arsenal; garnishment 
is the most effective.  Each firm accepts payments via mail or by walk-in.  Two firms use 
a lockbox or dedicated post office box for payments.  Three accept credit card payments 
over the telephone; the remaining firm was initiating this payment method at the time of 
the interview.  None of the firms currently utilizes direct bank drafts or electronic money 
transfers. 

 
 
 
 

                                                 
13 This case management system is also used by DDC. 
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CONCLUSION 
             

 
 
The Commonwealth has established a variety of initiatives to maximize the collection 

of its receivables.  Many of these initiatives are successful.  Nevertheless, DDC, Tax, 
DCSE, the Commonwealth’s Attorneys, VCUHS, UVAMC, individual agencies, private 
law firms and collection agencies all play significant roles in collecting Virginia’s 
money.  Although they have related missions, each of these entities operates 
independently of the others, with little exchange of information or coordination of 
resources.  As a result, efforts, services, and resources may be duplicated or less than 
efficient.   

 
For example, technology is the foundation of each entity’s operations.  During the 

data gathering stage of this special report, each entity emphasized the necessity and 
expense of technological investments in the field of collections.  Smart enhancements in 
technology ratchet up operational efficiencies.  Yet, there is little, if any, communication 
among the entities as they study the role of technology in their operations, bid for 
hardware, software, and database access, or maintain, configure, and update information 
systems.  Consequently, each entity incurs high costs to build custom systems or modify 
off-the-shelf systems and incurs additional expense to further adapt these systems when 
they need to interface on an interagency basis.   

 
In addition, variances in reporting standards often make it difficult to compare 

methodologies and to evaluate their effectiveness.  There is a need for coordination of 
reporting efforts among the collection entities, including collection reporting formats and 
processes, so comparisons of methodologies and effectiveness will be accurate and have 
statistical meaning. 

 
Finally, legislative changes are needed to maximize collections, in some cases at the 

agency level, and in other cases, across the Commonwealth.  Some amendments would 
require only slight modification of existing provisions to clarify a procedure; others may 
require an in-depth study to determine the overall impact on the Commonwealth and its 
receivables.   
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RECOMMENDATIONS  
             

 
 

ESTABLISH AN ONGOING TASK FORCE COMPRISED OF REPRESENTATIVES 
FROM THE ENTITIES CHARGED WITH COLLECTING THE COMMONWEALTH’S 
RECEIVABLES AND LEGISLATIVE STAFF MEMBERS TO ADDRESS COMMON 
VULNERABILITIES IN THE AREAS OF TECHNOLOGY, LEGISLATION, AND 
PROCESSES 

 
While in-house technical support will continue to be required for the foreseeable 

future, it makes fiscal and operational sense to create communication bridges among the 
entities that collect the Commonwealth’s receivables.  Therefore, information and 
innovations may be implemented within the framework of what already exists and what 
should exist across the Commonwealth.  These bridges will ensure that, along with 
implementing new technologies, the Commonwealth will develop policies and governing 
systems to manage the technologies.   

 
This task force also should collaborate with the financial arms of the Commonwealth 

– the Secretary of Finance, the Auditor of Public Accounts, the Comptroller, the 
Treasurer, and the Tax Commissioner – to evaluate and define the $1.29 billion in 
accounts receivables due the Commonwealth.14  A shared understanding of the nature of 
this debt will enhance reporting, collectibility, and write-off status accuracies.   

 
DDC WILL EXPLORE THE FEASIBILITY OF PARTNERING WITH BETTER 
BUSINESS BUREAUS THROUGHOUT THE COMMONWEALTH TO PUBLISH A 
CURRENT LIST OF COMPANIES WITH UNSATISFIED JUDGMENTS IN FAVOR OF 
THE COMMONWEALTH 
 

This initiative parallels reporting procedures utilized by Tax and DCSE.  Tax 
publishes a list of delinquent business taxpayers, and DCSE publishes a most wanted list 
of delinquent parents.  According to its website, the Better Business Bureau network 
publishes reliability reports that contain information on actions against companies or their 
principals “brought by government agencies that allege violations of laws or regulations 
relevant to marketplace activities and that are relevant to consumer’s buying decisions.”  
http://www.bbb.org/about/faq.asp#faq15.  This criterion fits many of the judgments 
obtained by this Office on behalf of the Commonwealth.  
                                                 
14 This figure is documented in the Report on Statewide Financial Management and Compliance for the 
Quarter Ended June 30, 2006, prepared by the Office of the Comptroller, Department of Accounts.              
http://www.doa.virginia.gov/General_Accounting/Quarterly_Report/2006/June_2006.pdf.  
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STATUTORY CHANGES ARE REQUIRED TO CLARIFY THE UNIQUE NATURE OF 
ALL DEBTS TO THE COMMONWEALTH 
 

Public policy considerations have resulted in powerful statutory tools for Tax and 
DCSE.  Both Tax and DCSE collect priority debt, stepping ahead of other creditors who 
would otherwise be first in line for payment.  Tax collections benefit from the 
Memorandum of Lien that carries the force of judgment, places the burden on the debtor 
to disprove the delinquency, and allows Tax to utilize additional collection tools.  For 
example, Tax may convert a business liability from the company to the responsible 
officers, revoke sales tax certificates, padlock businesses, and enforce jeopardy 
assessments.  Similarly, DCSE can issue an administrative support order that forms a 
priority lien on a debtor’s real and personal property without a judgment.  
Commonwealth’s Attorneys also have a powerful tool in the collection of referred court 
fines, costs, forfeitures, and penalties, which are docketed as civil judgments without 
further legal action. 

 
Policy concerns regarding the nature of other debt to the Commonwealth may prevent 

the full extension of the referenced statutory tools to the collection of some of the 
Commonwealth’s debt, for example, medical bills or highway damage.  Nevertheless, the 
source of payment for these debts will always be the taxpayers unless charged back to the 
appropriate debtor.  Thus, legislative amendments are recommended for the following 
statutory provisions, in order to ensure a maximum return to the public coffers, both 
general and nongeneral: 

 
• Section 2.2-4804 mandates an annual joint report by the Department of 

Accounts (DOA) and the Office of the Attorney General on the agencies that 
are not satisfactorily implementing the Virginia Debt Collection Act and not 
establishing effective accounts receivable programs.  The joint report is due 
by October 1 of each year pursuant to § 2.2-608, which establishes October 1 
of each year as the due date on all reports, unless otherwise specified.  On a 
monthly basis, DDC supplies data to DOA for compilation in its quarterly 
report.  The cumulative fourth quarter report is submitted in compliance with 
§ 2.2-4804.  The DOA, however, cannot issue its fourth quarter report until all 
reporting agencies have closed their books and submitted their data, and the 
DOA has analyzed the data.  According to DOA, § 2.2-4804 should be 
amended to specify a due date on or before November 15 of each year to 
ensure timely compliance.  While this recommendation does not have a direct 
impact on collections, it does eliminate a timing problem in the collections 
reporting process.  

• Section 1-18, Item 52(B)(1)of the 2006 Appropriation Act requires a transfer 
to the general fund of effectively 40% of receivables collected by DDC for 
non-exempt agencies.  Amendment to the Appropriation Act should be 
considered to remove this general fund deposit requirement and to clarify that 
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all receivables net fees collected by DDC shall be transferred to the referring 
agency. 

• Section 8.01-382 authorizes judgment interest on any jury award or judgment 
or decree of the court, but is silent regarding final administrative orders that 
can be recorded and enforced as judgments.  Amendment of this provision is 
recommended to clarify that such interest also will accrue on final 
administrative orders.  Agencies that will benefit from this amendment 
include the Workers’ Compensation Commission, the Department of Forestry, 
the Department of Agriculture and Consumer Services, and the Virginia State 
Bar.   

• Sections 60.2-619 through 60.2-635 of the Code (TIT. 60.2, CH. 6, ART. 5 AND 
6) impact the enforceability of final orders issued by VEC regarding 
overpayment of benefits.  Recommended legislation is intended to change 
several statutory provisions of Articles 5 and 6 to allow the final orders to be 
docketed in the circuit court as judgments.  Such legislation would mirror the 
statutory scheme available to the Workers’ Compensation Commission 
(WCC) to ensure that the Attorney General can represent VEC in its collection 
of benefits overpayments in an efficient manner that also affords due process 
to claimants.  This legislative change would allow DDC to focus its efforts on 
actual collection of enforceable debt, rather than on reestablishing liability in 
court following a final administrative determination of liability.   

• Section 37.2-721 allows the Department of Mental Health, Mental Retardation 
and Substance Abuse Services (DMHMRSAS) to record a lien on the real and 
personal estate of a deceased patient (consumer).  Currently, the notice of lien 
must be filed within four months of the consumer’s death.  It is recommended 
that § 37.2-721 be amended to extend the time for filing the notice of lien to 
conform with the timeframe for disbursement of estate assets without liability 
under Title 64.1, Wills and Decedent’s Estates.  

• Section 37.2-719 assesses $5 per week against the person responsible for the 
support of a mental health facility consumer when the responsible person is 
nonresponsive and uncooperative in providing asset information.  Because this 
enforcement tool is ineffective, it is recommended that the statute be amended 
to authorize DMHMRSAS to issue a Formal Notice to Appear (a prejudgment 
equivalent of Debtor Interrogatories) to the responsible person under § 37.2-
715 to answer questions and provide information so DMHMRSAS can make 
the Ability to Pay Determination required by § 37.2-717.  The amendment 
should authorize DMHMRSAS to request court-issued subpoenas to compel 
attendance for anyone failing to appear on a Formal Notice to Appear.  Tax 
and DCSE currently have similar enforcement tools. 
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FURTHER STUDY BY DDC IN CONJUNCTION WITH THE DEPARTMENT OF 
PLANNING AND BUDGET IS REQUIRED ON THE FISCAL IMPACT OF OTHER 
POTENTIAL LEGISLATIVE INITIATIVES 
 

• Review the administrative processes that result in final administrative orders 
for state agencies to conform the various procedures regarding notice and 
appeal to ensure due process requirements are met and consider legislation 
that allows agencies with a statutory hearing and appeals process to docket 
and enforce final administrative orders as circuit court judgments. 

• Create a centralized state collection process within DDC to monitor and 
oversee private collection agencies currently utilized by agencies of the 
Commonwealth.   

• Consider amending § 8.01-66.9 of the Code in response to the United States 
Supreme Court’s limitation on the collection of Medicaid liens in Ahlborn.   

• Consider amending § 46.2-1110 of the Code to establish strict liability without 
regard to negligence for drivers who damage highway property maintained by 
the Commonwealth, similar to the strict liability that currently exists for 
exceeding tunnel height requirements or colliding with overhead bridge 
structures. 

• Form a statewide “lien depository” for docketing of claims adjudicated 
(administratively or judicially) in favor of the Commonwealth to reach all 
assets of the debtor that are located in the Commonwealth. 
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EXECUTIVE SUMMARY 
             
 

The Attorney General was directed to provide this special report by § 1-18, Item 
(52)(D) of the 2006 Appropriation Act, which states: 
 

The Attorney General shall provide a report on the most cost-
effective strategies for improving Virginia's collections of accounts 
receivable, including both general and nongeneral fund 
receivables.  The Secretary of Finance shall provide assistance as 
necessary in the preparation of this report.  Copies of this report 
shall be provided to the Governor and the Chairmen of the House 
Appropriations and Senate Finance Committees by October 16, 
2006. 
 

This issue was studied by analyzing the current practices and controlling legislation 
of the four agencies with broad legislative mandates to oversee the collection of the 
Commonwealth’s receivables and by sampling the collection practices of other states and 
Virginia law firms that specialize in collection of receivables.  As the study of legislation 
and collection practices progressed, promising areas for improvement were noted.  Thus, 
this special report concludes with the Attorney General’s broad recommendations in the 
areas of technology, legislation, and collection processes.   

 
Specifically, the Attorney General makes two recommendations that involve 

collaborative efforts between his Office and other entities with related missions.  These 
recommendations are: 

 
• Establish an ongoing task force comprised of representatives from the different 

entities charged with collecting the Commonwealth’s receivables and legislative staff 
members to address common vulnerabilities in the areas of technology, legislation, 
and processes. 

• The Attorney General will explore the feasibility of partnering with Better Business 
Bureaus throughout the Commonwealth to publish a current list of companies with 
unsatisfied judgments in favor of the Commonwealth. 

 
In addition, the Attorney General offers two recommendations regarding legislative 

action.  These recommendations propose specific statutory amendments and suggest 
future legislative initiatives.  The recommendations are: 

 
• Statutory changes are required to clarify the unique nature of all debts to the 

Commonwealth.  
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 Under this recommendation, specific amendments are proposed to the 
Appropriation Act and Code of Virginia to enhance the Commonwealth’s 
collection of accounts receivable.   

• The Attorney General will work with the Department of Planning and Budget to study 
the fiscal impact of certain initiatives.  

 This recommendation proposes a study to determine whether certain initiatives 
will result in a significant positive fiscal impact.  

 These initiatives include conforming administrative processes to allow agencies 
that issue final administrative orders to docket and enforce the orders as circuit 
court judgments; establishing oversight for collection agencies within the Office 
of the Attorney General; amending § 8.01-66.9 of the Code of Virginia regarding 
collection of Medicaid liens; amending § 46.2-110 of the Code to establish strict 
liability for damage to highway property maintained by the Commonwealth; and 
formation of a statewide “lien depository’ for administrative and judicial liens of 
the Commonwealth. 
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INTRODUCTION 
             
 
 

Pursuant to § 1-18, Item 52(D) of the 2006 Appropriation Act, the General Assembly 
directed the Attorney General to prepare this special Report on the Most Cost-Effective 
Strategies for Improving Virginia’s Collections of Accounts Receivable, including Both 
General and Nongeneral Fund Receivables for the Governor and the Chairs of the 
Finance and Appropriations Committees.   

 
The Attorney General is established as the chief executive officer of the Department 

of Law by § 2.2-500 of the Code of Virginia.  In 1990, the General Assembly enacted      
§ 2.1-133.4 (recodified at § 2.2-518 in 2001), which created the Division of Debt 
Collection (DDC) in the Department of Law.1  Section 2.2-518 authorizes DDC “to 
provide all legal services and advice related to the collection of funds owed to the 
Commonwealth.”  However, the General Assembly has authorized several other entities 
to collect specific receivables of the Commonwealth, including the Department of 
Taxation (§§ 58.1–1803–1806), the Department of Social Services, Division of Child 
Support Enforcement (§ 63.2-1901), and the Commonwealth’s Attorneys (§ 19.2-349).2  
The General Assembly also approved the use of collection agencies by these entities and 
DDC.  In addition, § 2.2-4806 enables other agencies and institutions of the 
Commonwealth to use collection agencies for smaller debts in lieu of or prior to referring 
them to DDC for collection.3 

 
To address the General Assembly’s directive regarding this special report, the 

Attorney General analyzed the current practices and controlling legislation of the four 
agencies with broad legislative collection mandates and analyzed the collection practices 
of a sample of other states and Virginia law firms that specialize in collection of 
receivables similar to those of the Commonwealth.  The Attorney General’s Special 
Report on the Most Cost-Effective Strategies for Improving Virginia’s Collections of 
Accounts Receivable, including Both General and Nongeneral Fund Receivables 
                                                 
1 In 1982, the General Assembly added an appropriation for collection services to the Attorney General’s 
appropriation.  1982 VA. ACTS CH. 684.  The DDC became a separate agency within the Department of 
Law with the enactment of § 2.1-133.4.  1990 VA. ACTS CH. 71. 
2 Pursuant to § 4-5.02(d) of the 2006 Appropriation Act, the Commonwealth’s two teaching hospitals have 
the option of collecting their accounts receivable by contracting with private attorneys and collection 
agencies or by using the services of the Division of Debt Collection.  Under this provision, these entities 
can also independently compromise, settle, and discharge accounts receivable claims.   
3 The Division of Purchases and Supply in the Department of General Services (DGS) administers an 
optional-use statewide term contract for collection services for accounts receivable for use by the 
Commonwealth’s agencies.  Because it is an optional-use contract, agencies can negotiate with and refer 
appropriate accounts receivable to collection agencies that are not contractors under the DGS contract.        
http://www.dgs.virginia.gov/DPS.aspx.  
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summarizes the results of these efforts.  The manner in which data is collected and 
reported by the various entities does not always allow meaningful comparisons to be 
made among the collection methods or results.  This special report identifies 
vulnerabilities in technology, legislation, and processes.  Because of their impact on the 
Commonwealth’s ability to collect its receivables by the most cost-effective means, these 
vulnerabilities are incorporated in the recommendations at the end of this special report.   

 
The texts of cited statutory provisions and court decisions are included in the 

Appendix.  Published agency reports are not included because of their size.  These reports 
are accessible via the links cited for the agencies’ websites or via the Virginia General 
Assembly’s Legislative Information Services website at http://leg1.state.va.us/.  
 
 
             
 
COLLECTION PRACTICES OF THE COMMONWEALTH 
             
 
 
THE DIVISION OF DEBT COLLECTION IN THE DEPARTMENT OF LAW 
 

Background 
 

The Division of Debt Collection is authorized pursuant to § 2.2-518 of the Code of 
Virginia to provide all legal services and advice related to the collection of funds owed to 
the Commonwealth.  The mission of DDC is to provide all appropriate and cost-effective, 
professional debt collection services on behalf of all State agencies.  This mission is 
based on the statutory policy established in § 2.2-4800 of the Virginia Debt Collection 
Act,4 which states in part:  

 
It shall be the policy of the Commonwealth that all state agencies and 
institutions shall take all appropriate and cost-effective actions to 
aggressively collect all accounts receivable. All state agencies and 
institutions shall be subject to this chapter and shall establish internal 
policies and procedures for the management and collection of accounts 
receivable. 
 

 
 
 

                                                 
4 VA. CODE ANN. TIT. 2.2, CH. 48, §§ 2.2-4800 to 2.2-4808 (2005).   
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DDC does not receive general fund revenue to fund its operations.  Rather, DDC is 
self-funded through the fees it retains from amounts collected.5  In the past two fiscal 
years, the Appropriation Act required DDC to retain a 30% fee on its collections.  In the 
last General Assembly session, a more flexible fee structure was approved.  Accordingly, 
§ 1-18, Item 52(B)(5) of the 2006 Appropriation Act authorizes DDC to charge a fee up 
to 30%.   
 

DDC physically is located in the Office of the Attorney General.  When fully staffed, 
DDC employs 24 people, consisting of 6 attorneys, 9 claims representatives, 1 paralegal, 
3 financial, and 5 administrative positions.  Currently, DDC provides debt collection 
services to 45 agencies.  In addition to providing legal collection services, DDC advises 
agencies on matters that impact the Commonwealth’s collection of receivables, for 
example, legislation, contract provisions, and bankruptcies.  One of DDC’s six attorneys 
physically is located in another state office building serving as agency counsel to the 
Division of Unclaimed Property in the Department of Treasury.  DDC also provides 
collection services and advice to other divisions in the Office of the Attorney General.  
Due to its existing working relationships with a large portion of the Commonwealth’s 
agencies and institutions, and the diverse nature of such representation, DDC is uniquely 
situated to fulfill the requirements of § 2.2-518 by managing consolidated collection 
efforts for the Commonwealth. 

 
DDC agency clients are located throughout Virginia.  Strategic considerations may 

lead DDC to refer matters to private attorneys appointed by the Attorney General on a 
contingency fee or hourly basis.  Such considerations may include venue, claim amount, 
special expertise required by nature of claim, and, as a last resort, temporary case load 
management.   

 
DDC manages its referrals with an off-the-shelf case management system developed 

by a local vendor and customized to accommodate DDC’s requirements.  System support 
is provided via a maintenance contract with the vendor and by the information 
technology department in the Attorney General’s office.  DDC also utilizes several 
external databases maintained by other state agencies to locate debtors and their assets.  
These databases are administered by the Division of Motor Vehicles (address and vehicle 
ownership), the Virginia Employment Commission (employer and earnings), the 
Department of Taxation (addresses), the Virginia Commonwealth University Health 
System (limited read-only access to patient accounts), and the State Corporation 
Commission (corporate data).  Two commercial databases compiled by Equifax (credit 
report) and LexisNexis (locator and real property ownership) are also utilized.  Further, 
DDC uses the PACER Service Center for electronic access to the federal courts, 
primarily bankruptcy courts.   

 
                                                 
5 The DDC does not receive a fee on payments received under the Setoff Debt Collection Act, which 
requires creditor agencies to submit delinquent debts to the Department of Taxation for setoff against any 
refunds belonging to the debtor by the Department of Taxation.  See generally TIT. 58.1, CH. 3, §§ 58.1-520 
to 58.1-535.   
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The DDC’s collection efforts are enhanced by several statutory provisions, primarily 
in the litigation area, that inure to the benefit of the Commonwealth only.  For instance, 
statutes of limitations generally do not run against the Commonwealth (§ 8.01-231); the 
Commonwealth is exempt from payment of state court costs and fees (§ 17.1-629); and 
the Commonwealth has a priority lien in certain third-party recovery cases (§ 8.01-66.9).6 
Then, like other judgment creditors, the Commonwealth can request the suspension of a 
judgment debtor’s driver’s license when certain conditions are met (§ 46.2-417).  
Likewise, with proper notice, the Commonwealth can assess prejudgment interest, 
administrative costs, and late penalty fees (§ 2.2-4805).   

 
 
DDC’s Comprehensive Review 
 
DDC currently is conducting a comprehensive review of its operations and 

procedures on three levels – people, processes, and technology – to ensure that its 
operations comply with the mandates of the Virginia Debt Collection Act.  As a result of 
the review, certain initiatives already have been implemented: development of a new 
Procedures Manual; purchases of new laptop computers, portable printers, and portable 
scanners to increase effective communication between the office and traveling attorneys 
and staff members, whether in court or while conducting training for a client agency; 
development of document management and retention policies and purchase of a high 
volume scanner to support DDC’s compliance with these policies; creation of and 
funding for a new financial specialist position who will provide accounting, budgeting, 
forecasting, and benchmarking expertise; systematic status reporting to clients; and new 
collaborations with divisions in the Office of the Attorney General, such as the Tobacco 
Section, on collections and bankruptcy matters. 

 
Other initiatives currently under review by DDC include:  client development and 

training; in-house staff development, particularly in collection methodology and ability to 
communicate in Spanish as necessary; additional purchases of technology to automate 
some manual processes; increased utilization of satellite offices currently staffed by the 
Attorney General; greater participation in creditor bar associations and the National 
Association of Attorneys General; creation of a fee schedule based on budget and 
forecasting benchmarks; and review of position descriptions and development of 
industry-tested performance and salary matrices for all DDC personnel.   

 
 
DDC Collection Statistics 
 
At the end of FY 2006, DDC had a case inventory of 9,197.  This figure includes 

active accounts; however, it does not include voluminous inactive judgment accounts that 
                                                 
6 Earlier this year, the United States Supreme Court decided Ark. Dep’t of Health & Human Servs. v. 
Ahlborn, 126 S. Ct. 1752 (2006).  The Ahlborn decision places limits on the collection of Medicaid liens 
against third-party recoveries.  It is, however, too soon to predict the fiscal impact of Ahlborn on the 
Commonwealth’s collection of Medicaid liens. 
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DDC continues to monitor for future payment.  When required by a change in 
collectibility status, inactive accounts are reactivated for further collection action.  Table 
1 shows the types of accounts in DDC’s inventory of referred accounts.   

 
 
 

 
 

TABLE 1 
 

ACCOUNTS PROFILE 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
*Miscellaneous Debt includes defaulted small business loans, 
breach of contract, OSHA penalties, environmental and 
natural resource violations, professional occupation conduct 
violations, and veterinary hospital bills. 
 

 
 
 
 
 
 
 
 
 
 
 

P r ope r t y  Da ma ge
2 9 %

M i sc e l l a ne ous*
4 %

M e di c a l
2 4 %

Educ a t i on
13 %

Une mpl oy me nt  
Compe nsa t i on 
Ov e r pa y me nt

2 8 %

Wor k e r s 
Compe nsa t i on 

Uni nsur e d Empl oy e r s
2 %
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Receivables placed with DDC totaled $167,715,874 as of June 30, 2006.  In FY 2006, 

DDC’s annual collections totaled $12,378,316.7  Table 2 highlights DDC’s annual 
collections since 2001.8   

 
TABLE 2 

 
DDC ANNUAL COLLECTIONS 

 
 
 
 
 
 
 
 
 
 
 
 
 
Historically, medical claims from the Commonwealth’s teaching hospitals, mental 

health facilities, and Medicaid programs comprise more than 50% of DDC’s annual 
collections.  When claims arising from overpayments of unemployment benefits are also 
included, approximately 60% of DDC’s collection efforts are directed against a largely 
indigent population without health insurance or jobs.  Moreover, debtors that owe civil 
penalties often are defunct corporations, debtors owing workers’ compensation benefits 
are uninsured corporations, and debtors owing property damages frequently are uninsured 
drivers or nonresidents traveling through the Commonwealth.  As noted by the 
Department of Accounts in its quarterly report, “state receivables largely consist of 
unemployment taxes, tuition and fees, and billings for several indigent care programs, 
which present numerous special problems in collection.”9   

 

                                                 
7 The DDC receives payments on accounts receivable in numerous ways:  by mail, walk-ins (usually cash 
payments), internet credit card payments and electronic transfers, and via direct payments to DDC’s client 
agencies.  The DDC also utilizes involuntary judgment enforcement methods, such as garnishment and 
levy, to obtain payment.   
8 The Report on Statewide Financial Management and Compliance for the Quarter Ended March 31, 2006 
(March 31, 2006 Quarterly Report), compiled by the Department of Accounts, indicates that DDC 
contributed $298,579 in collections during the quarter ended December 31, 2005.   
http://www.doa.virginia.gov/General_Accounting/Quarterly_Report/2006/March_2006.pdf.  This figure 
grossly understates DDC’s collections for that quarter, which were $2,978,069.  The discrepancy reveals a 
disparity in reporting formats that was also noted by the Compensation Board in its annual report on court 
fines and fees, which is discussed later in this special report. 
9  March 31, 2006 Quarterly Report.  

 
• FY 2001 - $ 10,608,012 
 
• FY 2002 - $ 10,658,898 
 
• FY 2003 - $ 12,872,591 
  
• FY 2004 - $ 13,149,833 
 
• FY 2005 - $ 10,263,769 
 
• FY 2006 - $ 12,378,316 $ 0

$ 2 , 0 0 0 , 0 0 0

$ 4 , 0 0 0 , 0 0 0

$ 6 , 0 0 0 , 0 0 0

$ 8 , 0 0 0 , 0 0 0

$ 10 , 0 0 0 , 0 0 0

$ 12 , 0 0 0 , 0 0 0

$ 14 , 0 0 0 , 0 0 0

2 0 0 1 2 0 0 3 2 0 0 5



ATTORNEY GENERAL     
FY 2007 Special Report on Improving 

Virginia’s Collections of Accounts Receivable 
 
 
 

 7

Accounts receivable referred to DDC are the most difficult to collect based on 
industry standards, and they lack the statutory priorities afforded other types of debts of 
the Commonwealth, such as taxes and child support.  Table 3 indicates the receivables in 
DDC’s inventory by type as of June 30, 2006. 

 
TABLE 3 

 
RECEIVABLES PROFILE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
The five agencies with the highest recoveries by DDC since 2001 are the Virginia 

Commonwealth University Health System (VCUHS), the University of Virginia Medical 
Center (UVAMC), the Department of Medical Assistance Services (DMAS), the Virginia 
Employment Commission (VEC), and the Virginia Department of Transportation 
(VDOT).  Of these agencies, three primarily refer medical debt, and the other two 
agencies refer overpayment of employment benefits and highway property damage 
claims.  All but DMAS extensively use in-house collection practices and collection 
agencies.  Therefore, claims are not referred to DDC until these initial efforts are 
exhausted and the claim is deemed “uncollectible” at the agency level.  Thus, when 
referred to DDC, these claims significantly are older than the 60 days past due timeline 
referenced in § 2.2-4806.10  

 
The Debt Collection Recovery Fund and the General Fund 
 
Because of its impact on DDC operations, it is necessary to address § 1-18, Item 

52(B)(1) of the 2006 Appropriation Act, which creates a special nonreverting fund called 
the Debt Collection Recovery Fund (Fund).  This requirement first became effective in 
the 2004 interim budget.  All receivables collected by DDC, minus its fees, are deposited 
into the Fund on a monthly basis.  The 2006 Appropriation Act further requires 30% of 
the amounts collected for the Fund must be returned to the client agency.  By fiscal year 

                                                 
10 For example, at least two universities have referred student debts that were more than 25 years past due 
at the time of referral, and one agency has referred property damage claims more than 10 years old. 
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end, the State Comptroller must transfer an amount up to a specified cap from the Fund 
balance into the general fund.  Any excess is returned pro rata to the client agencies 
based on their contributions to the Fund.  This general fund deposit requirement does not 
extend to accounts receivable collected by private collection agencies.  Table 4 shows 
DDC’s total collections, fees, and agency transfers, and the general fund deposits since 
the deposit requirement began in 2004.  

  
TABLE 4 

 
DDC DISTRIBUTION OF RECEIVABLES 

 
 

FISCAL 
YEAR 

 
TOTAL 

COLLECTIONS* 

 
 

DDC FEES 

 
AGENCY 

TRANSFERS 

 
GENERAL FUND 

DEPOSITS 
 

2004 
 

$13,149,833 
 

$1,800,000 
(fee cap) 

 
$7,531,905 

 
$1,570,000 

 
2005 

 
$10,263,769 

 
$1,788,852 

 
$4,411,818 

 
$1,249,649 

 
2006 

 
$12,378,316 

 
$1,800,000 
(fee cap) 

 
$5,553,182 

 
$1,139,454 

 
*Total Collections include payments made directly to 
agencies, which are not otherwise indicated on Table 4 

 
When the general fund deposits were first required in the 2004 interim budget, DDC’s 

client agencies expressed immediate concerns about this requirement.  The most pressing 
concern of many agencies was that the fund sources for their accounts receivable were 
either special state funds or federal funds, which were not appropriate for transfer to the 
general fund.  Agencies also were concerned about the deposit requirement’s fiscal 
impact on their operations.   

 
DDC worked closely with its client agencies to identify and exclude special fund and 

federal fund source receivables from the deposit requirement.  This process either 
eliminated in part or in full several agencies’ receivables from the general fund deposit 
requirement, including the receivables for the VEC (federal funds), DMAS (partly federal 
funds), and the state universities for their guaranteed student loans (federal funds).  The 
Virginia State Bar and UVAMC obtained exemptions from the Secretary of Finance 
based on the Secretary’s determination that collections for these agencies are more 
appropriately returned to the agencies, as authorized by § 1.18, Item 52(B)(2).  Other 
agencies currently are seeking an similar exemption. 

 
Because of the general fund deposit requirement, agencies without a fund source 

exemption or an exemption from the Secretary of Finance were inclined to use collection 
services other than DDC.  The referral statistics for VDOT vividly demonstrate that 
agency’s negative response to the general fund deposit requirement.  In FY 2003, VDOT 
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referred 1,830 accounts to DDC for collection activity, primarily legal action.  The next 
year, in FY 2004, when the general fund deposit requirement was introduced in the 
interim budget, VDOT referred 1,593 accounts.  In FY 2005, when VDOT developed 
new in-house procedures in response to the general fund deposit requirement, and 
referred cases to a private collection agency, VDOT referred only 1,039 cases to DDC.  
In FY 2006, VDOT referred a mere 175 cases to DDC.  Presumably, the balance of 
VDOT’s accounts receivable were retained in-house or referred to a collection agency. 

  
At VDOT’s request, the Secretary of Finance granted VDOT an exemption from the 

general fund deposit requirement effective FY 2007.  Since VDOT has been the largest 
annual contributor to the general fund deposit, it is anticipated there will be a significant 
decrease in Fund transfers to the general fund in FY 2007 as compared to prior fiscal year 
transfers.  Table 5 indicates the five agencies with the highest contributions to the general 
fund since FY 2005, the first full year of the general fund deposit requirement. 

 
TABLE 5 

 
AGENCIES WITH HIGHEST CONTRIBUTIONS TO GENERAL FUND* 

 
FY 05 FY 06 

Dep’t of Transp.                         $389,146 Dep’t of Transp.                         $429,414 
Dep’t of Mental Health              $277,382 Dep’t of Mental Health              $310,319 
Dep’t of Medical Assist. Serv.  $206,370 Workers’ Comp. Comm’n         $  86,355 
Workers’ Comp. Comm’n          $203,693 Dep’t of Forestry                       $  49,143 
Dep’t of State Police                 $  84,264 Virginia State Univ.                   $  31,398 

 
*Individual Agency Figures for FY 04 Not Available 

 
THE DEPARTMENT OF TAXATION 
 

Pursuant to § 58.1-1803 of the Code and § 4-5.02(d)(3) of the 2006 Appropriation 
Act, the Department of Taxation (Tax) is exempt from debt collection practices of the 
Office of the Attorney General and can hire collection agencies and collectors, including 
attorneys.  Tax employs approximately 500 staff to enforce compliance with tax laws.  
Most of these employees are auditors and examiners, but this number also includes staff 
devoted to in-house, central, and field collections, and collection of court fines.  The tax 
collection staff numbers about 95, and the court fines collection staff is about 50.  Within 
prescribed guidelines, these staff members are authorized to deal with bankruptcies and 
setoff debt, issue levies, respond to offers of compromise, revoke sales tax certificates, 
order padlocks, and initiate criminal prosecutions in conjunction with a Commonwealth’s 
Attorney.  Tax also utilizes several collection agencies.   

 
Tax’s collections process is outlined in the Virginia Taxpayer’s Bill of Rights, a 

statutory directive under § 58.1-1845 that lists taxpayers’ options when faced with 
collection actions on their accounts.  In addition to collection practices generally 
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available to all creditors and the practices specifically available to the Commonwealth, 
the General Assembly has granted Tax additional and extraordinary collection authority.  
For instance, Tax can issue a Memorandum of Lien that acts as a judgment against a 
taxpayer’s real property and personal assets; issue a bank account lien or wage 
garnishment without first obtaining judgment; convert a business tax liability into 
personal liability of responsible officers; padlock businesses; and seize assets without 
judgment.  Further, Tax can utilize the United States Department of Treasury’s offset 
program to submit state income tax debt for offset against debtors’ federal income tax 
refunds. 

 
Pursuant to §§ 58.1-1821 through 58.1-1825, the taxpayer is afforded an appeals 

process to contest the accuracy of an assessment or action by Tax.  The appellate process 
begins with an informal review.  If the taxpayer is not successful, the taxpayer can appeal 
directly to the Tax Commissioner.  The Tax Commissioner’s decision then can be 
appealed to the appropriate circuit court.   

 
According to Tax’s Annual Report for Fiscal Year 2005,11 Tax is one of the largest 

sources of annual general fund revenue to the Commonwealth.  Eighty-five percent of 
this general fund revenue comes from individual income tax and from sales and use tax.  
Corporation income tax runs a distant third.  In FY 2005, the aggregate collections of all 
revenues administered by Tax totaled $13,179,562,000.  The most recent statistics 
available for setoff debt collections by Tax indicate that in FY 2003 Tax collected 
$23,755,975 through setoff debt and that it collected an additional $21,137,386 through 
its Refund Match program.   

 
In addition to its “super” lien on taxpayers’ property, Tax has benefited from other 

statutory enhancements to its collections process.  For example, § 58.1-202.2 authorizes 
Tax to enter into public-private partnership contracts to finance Tax’s technology needs.  
Pursuant to this provision, Tax entered into a partnership in 1998 with CGI-AMS, a 
Canadian company, which resulted in an advanced computer system for Tax that 
integrated existing software with new proprietary software designed to accomplish 
specific collections purposes.  As required by § 58.1-202.2, the increased revenues 
generated by the partnership were benchmarked and then used to fund the contract until 
paid.  This benefits-funded contract was implemented in stages.  The initial projects were 
designed to generate quickly seed money to fund the larger elements of the project.  Full 
system conversion was completed in 2005 and as of June 30, 2006, the partnership 
contract is complete except for ongoing maintenance.  As a result, Tax now enjoys 
several technological advancements, including software that scores accounts and makes 
automatic initial collection action decisions and an automated telephone-based payment 
plan system.   

 
Additionally, Tax can publish the names of delinquent business taxpayers. Another 

effective tool that Tax has offered twice is the tax amnesty program that allowed 

                                                 
11 http://www.tax.virginia.gov/Web_PDFs/AnnualReportFY2005.pdf. 
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taxpayers to pay back taxes with reduced penalties and interest.  This amnesty program is 
authorized by § 58.1-1840.1.  According to the Federation of Tax Administrators, 
Virginia’s amnesty program brought in $32.2 million in 1993 and more than triple that 
amount, $98.3 million, in 2003.  http://www.taxadmin.org/fta/rate/amnesty1.html.     

 
THE DIVISION OF CHILD SUPPORT ENFORCEMENT IN THE DEPARTMENT 
OF SOCIAL SERVICES 
 

 
Similar to Tax, the Department of Social Services’ Division of Child Support 

Enforcement (DCSE) is charged by statute with collection responsibilities.  Section 63.2-
1901 of the Code establishes a purpose “to promote the efficient and accurate collection, 
accounting and receipt of support for financially dependent children and their 
custodians.”  In the absence of a court order, § 63.2-1903 establishes DCSE’s authority to 
issue various support orders.  Additionally, the provision authorizes DCSE to issue 
subpoenas for financial records of noncustodial parents and to summons noncustodial 
parents to appear for questioning in the course of support establishment or enforcement 
activities.   

 
The DCSE is authorized to contract with private entities, including collection 

agencies, to facilitate the collection of child support arrearages, and to perform certain 
administrative functions in the field and in the central office under § 63.2-1907.  In 
addition, § 63.2-1950 directs the Attorney General to “provide and supervise legal 
services to the [DCSE] in child support enforcement cases to establish, obligate, enforce 
and collect child support.”  This section also authorizes the Attorney General to contract 
with private counsel to serve as special counsel, to contract with collection agencies, and 
to evaluate the costs and benefits of privatization of the legal services.  Privatization 
alternatives have proven problematic, however, due in part to private counsels’ lack of 
experience with DCSE’s unique legal issues and large caseloads. 

 
According to its website, DCSE collected more than $587,000,000 in child support 

arrearages last year.  More than $8,000,000 of that total was recovered directly pursuant 
to incarceration via civil contempt orders of approximately 3,300 delinquent payers.  The 
following statistics also appear on the website: “Currently, there are 363,000 child 
support cases in Virginia.  Collectively, 484,000 of Virginia’s children are owed more 
than $2.2 billion.”http://www.dss.virginia.gov/family/dcse.html.  

 
Like Tax, DCSE has a powerful and unique tool in its arsenal – § 63.2-1927 creates a 

priority lien with the force of judgment when docketed.  The lien can be based on an 
administrative support order (with service of notice sufficient under § 63.2-1916) or on a 
court or foreign support order.  Once the lien is filed, any person or entity, including any 
department of the Commonwealth, who has notice of the lien and who holds property that 
may be subject to the lien, shall not pay out, release, transfer, encumber, or convey the 
property without written authorization from the Commissioner of the Department of 
Social Services or unless an administrative or judicial order releases the support lien.  
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Nevertheless, approximately 60% of revenues collected by DCSE require attorney 
appearances in judicial enforcement proceedings. 

In addition to this powerful “super” lien, DCSE also benefits from other extraordinary 
enforcement tools.  For example, DCSE is authorized by § 63.2-1932 to enter into data 
exchange agreements with financial institutions doing business in the Commonwealth.  
Under such agreements, the financial institution periodically shall provide to DCSE the 
account title, record address, social security number, or other taxpayer identification 
number if DCSE has provided the social security number or other taxpayer identification 
number in its request.  The actual costs incurred by the financial institution in complying 
with the data match requests can be recovered by DCSE from noncustodial parents 
identified as the result of a data match.  The DCSE can benefit from data matches, as well 
as asset seizures, on an interstate basis, pursuant to § 63.2-1932.1.  Further, DCSE 
benefits from the ability to track employment status of its debtors via continuously 
updated “new hire” data obtained from federal government databases. 

Moreover, once the notice and appeals process is exhausted, DCSE can enforce its 
lien with an order to withhold and deliver property of any kind, including income, 
pursuant to § 63.2-1929.  If a person or entity fails to deliver the property sought by an 
order issued pursuant to § 63.2-1929, then § 63.2-1930 makes that person or entity liable 
to the DCSE in an amount equal to 100% of the value of the underlying debt that forms 
“the basis of the lien, order to withhold and deliver, distraint, or an income withholding 
order or voluntary assignment of wages.”   

Pursuant to the support lien, DCSE can collect by distraint, seizure and sale of the 
property subject to the lien (§ 63.2-1933), or foreclosure (§ 63.2-1934); petition the 
appropriate court for “an order suspending any license, certificate, registration or other 
authorization to engage in a business, trade, profession or occupation, or recreational 
activity” (§ 63.2-1937); notify consumer credit reporting agencies of support payment 
arrearages (§ 63.2-1940); publish a most wanted delinquent parents list and conduct 
coordinated arrests of delinquent parents with state and local criminal justice agencies 
(§ 63.2-1940.1); attach unemployment and workers’ compensation benefits; and suspend 
an individual’s driver’s license (§ 63.2-1941).   

 
THE COMMONWEALTH’S ATTORNEYS 

 
Section 19.2-349 of the Code requires circuit and district court clerks to report 

monthly on the fines, costs, forfeitures, and penalties, including court-ordered restitution, 
assessed within their courts that are more than 30 days delinquent, including those with 
delinquent installment payments.  The report goes to the appropriate court, the 
Department of Taxation, the State Compensation Board, and the appropriate 
Commonwealth’s Attorney.  For clerks who participate in the Supreme Court’s 
automated information system, the Executive Secretary handles the reporting 
requirement.   
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This same Code provision requires a Commonwealth’s Attorney to institute proper 
proceedings to collect delinquent fines, costs, forfeitures, penalties, and restitution.  A 
Commonwealth’s Attorney can render collection services from his office or, if he 
determines it is impractical or uneconomical to do so, he can contract with private 
attorneys or private collection agencies, enter into an agreement with a local governing 
body or a county or city treasurer, or use Tax.  Guidelines and procedures are the joint 
responsibility of the Office of the Attorney General, the Executive Secretary of the 
Supreme Court in conjunction with Tax, and the Compensation Board.  These guidelines, 
however, cannot supercede contracts between a Commonwealth’s Attorney and private 
attorneys or collection agencies that have active collection efforts.  

 
Section 19.2-349 authorizes contingency fees for private attorneys and collection 

agencies, except on amounts collected by Tax under its setoff program.  Section 58.1-
3958 authorizes local treasurers to charge an administrative fee for their efforts and Tax 
and the Commonwealth to charge a fee for amounts collected for violations of local 
ordinances. 

 
According to the Fiscal Year 2005 Assessment and Collection of Fines and Fees 

Report (2005 Fines and Fees Report), which is prepared by the State Compensation 
Board, court clerks collected almost $322 million in fines and fees.  Commonwealth’s 
Attorneys collected a little over $56 million.  Of the 14 collection agencies used, Tax was 
the collection agency with the highest number of localities (102, which equals selection 
by 5 out of every 6 Commonwealth’s Attorneys), the lowest contingency fee (17%), and 
the best collection rate (73%).  http://www.scb.virginia.gov/docs/fy05finesandfees.pdf.  

 
Tax and the Compensation Board, and the Auditor of Public Accounts have various 

reporting requirements under § 19.2-349.  It is noteworthy that the 2005 Fines and Fees 
Report declines to report on methodology or to attest to the accuracy of the data included 
in the report because of variances in data collection methods and reporting. 

 
Section 19.2-354 establishes the court’s authority to order the defendant to pay a 

sentence of fines, costs, forfeiture, or penalty in deferred payments or installments.  The 
Code offers many inducements to the defendant to comply with the payment plan.  Under 
§ 19.2-354, default will end a defendant’s participation in a work release, 
home/electronic incarceration, or non-consecutive days program until the debts are 
satisfied.   The money due can be withheld from amounts due the defendant by the 
Department of Corrections or sheriff, second in priority only to child support.  In 
addition, the defendant’s privilege to operate a motor vehicle will be suspended, and the 
defendant may be fined or imprisoned pursuant to § 19.2-358.  Section 19.2-358 requires 
a defendant that defaults on a payment plan to show cause why he should not be confined 
in jail or fined for nonpayment.  Following the show cause hearing or pursuant to a capias 
issued for the defendant’s failure to comply with a court order to appear, the court may 
order a defendant confined for contempt for up to 60 days or fined up to $500, unless the 
defendant satisfactorily can show the court that his failure is excusable.   
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COLLECTION PRACTICES OF OTHERS 
             

 
OTHER STATES 
 

In 2005, the National Association of Attorneys General (“NAAG”) sent out a 
questionnaire to member states seeking information on how each state collected its 
accounts receivables.  Among other things, NAAG inquired whether a state had a 
department specifically devoted to collections/recovery work, the effectiveness of that 
department, how that department charged its client agencies, and whether the states 
outsourced portions of their collections work to third party vendors.  

 
While the members’ responses ranged from detailed to monosyllabic, several trends 

were discerned from the two states that reported the most success in recovering 
receivables, Ohio and Texas.  Similar to the Commonwealth, both states designate 
collections/recovery departments and require their state agencies to turn over all 
delinquent and unpaid debts to the Attorney General within a time period specified by 
statute.  The collections departments in Ohio and Texas have different, yet competitive, 
fee structures.  Ohio charges below-market fees and Texas does not charge fees on its 
collections. 

  
Designated Collections/Recovery Department 
   
Both states have designated departments that are tasked with collections/recovery 

matters for all their respective agencies.  Unlike Virginia, both Ohio and Texas permit 
their attorneys general to collect delinquent tax payments, which dramatically increases 
their annual collection totals.   

 
Ohio’s Collection Enforcement Section employs 10 attorneys and 110 staff members, 

and it recovered a record $204 million in 2004, up from $162 million in 2003.  Like 
Virginia, Ohio’s fiscal year runs from July 1 to June 30.   

 
Texas’s Bankruptcy and Collection Division, which has 17 attorneys and 33 staff 

members, collected approximately $64 million during the last fiscal year.  Texas’s fiscal 
year runs from September 1 to August 31.   

 
Required Turnover/Mandatory Deadline 

 
Each state also has statutes directing all state agencies to turn over delinquent and 

unpaid debts to their respective attorney general’s collection department.12  Ohio directs 
                                                 
12 See Ohio Rev. Code Ann. § 131.02 (2006) and 1 Tex. Admn. Code § 59.2 (2006). 
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that this turnover take place within 45 days after the payment is due.  Texas agencies are 
required to turn over debt once it is 120 days delinquent.  Both Ohio and Texas enforce 
the prompt turnover of delinquent debts by requiring that state auditors evaluate and 
report on each agency’s compliance with these requirements.  These statutory provisions 
ensure that a delinquent debt will receive early attention thereby increasing the likelihood 
of repayment.    

 
Competitive Pricing 
 
Coupled with mandated debt referral, Ohio and Texas have provided another 

powerful incentive for their agencies expeditiously to deal with delinquent debt.  In both 
states, each referring agency is allowed to keep most, if not all, of the receivables 
collected on its behalf.  The Texas collection department does not charge for collection 
services and returns all money recovered to the referring agency.  The department’s 
operations are funded by a budget appropriation.   

 
 On the other hand, the Ohio collection department funds its operations by charging a 

nine percent fee and it returns the net amount to the originating agency.  Pursuant to Ohio 
Code § 131.02(A), the Ohio collection department has the additional statutory option of 
collecting its attorney’s fees and costs expended in pursuit of recovery.  None of the 
receivables collected by Ohio or Texas are returned to the states’ general funds. 

 
On occasion, Ohio and Texas retain private collection agencies and attorneys; the fees 

for these private collectors range from 15% to 33%.  Cases are referred to private 
collectors and monitored by the collection departments in each attorney general’s office, 
not by the creditor agency.  Ohio reports that it employs private collectors only after the 
state has exhausted its efforts to collect fully on a debt.  Texas refers cases to private 
collectors only for debts under $1,000 and when the state does not have adequate staffing 
resources to meet current demand.   

 
PRIVATE COLLECTION FIRMS 

 
Four private law firms that provide various collection services to the Commonwealth 

were interviewed during the preparation of this report.  Because of the proprietary nature 
of the information solicited in the interviews, these law firms will not be identified by 
name.   

 
One firm has a national presence and the other three operate only in the 

Commonwealth.  One firm operates solely in the metropolitan Richmond area.  Two 
firms specialize in government collections, one of which represents a variety of local, 
state, and federal governmental entities, and the other of which represents 
Commonwealth’s Attorneys in the collection of court fines, costs, restitution, and 
penalties.  The other two firms have general collections practices that include some work 
for the Commonwealth.   
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Although one office is associated with and supported by a large national law firm and 
collection agency, it is small, employing only one attorney and two staff members.  The 
other three offices have similar staffing.  Each office employs two attorneys, and the total 
collection and administrative staff members in each office range from eight to ten.  
Typical of collections firms, each operates a volume business.  Because each firm defines 
active accounts in a different way, we have elected not to compare these numbers. 

 
Unlike collection agencies, each of these firms is able to and does provide litigation 

services for its clients when necessary.  The contingency fees charged vary by client and 
type of debt; the fees range from 22% to 33.3%.  Not surprisingly, the lowest percentage 
fee is charged for debts that have been reduced to judgment prior to referral. 

 
The firms also use similar technology tools.  For example, each firm has a case 

management system.  Two of the firms use an off-the-shelf case management system 
created by a local vendor with limited customization provided for each firm’s practice.13  
One firm taps into the case management system of its national office, and the fourth firm 
has a custom-built system to manage its specialized case load.  Each of the firms receives 
electronic referrals of accounts from clients.  The electronic referrals create a new file, 
fully populate the relevant fields, and insert “ticklers” to indicate the next course of 
action.  Based on client preference or when litigation requires it, the firms request 
hardcopy files from their client.  The firms also use similar debtor and asset locator 
services.  Some of the services are internet-based and free; most require a user fee.  
Depending on the nature of their representation for the Commonwealth, some of the firms 
have access to the VEC database. 

 
Except when the debt already has been reduced to judgment, each of the firms 

initiates prejudgment contact with the debtor, usually by letter and occasionally by 
telephone.  If prejudgment contact does not result in satisfactory payment, each firm 
initiates litigation.  The firms have established timelines to determine when to start the 
litigation process.  In the interviews, each firm emphasized that, in the collections world, 
success generally is based on swift action when debtors and their assets are most 
available.  Following judgment, each firm utilizes enforcement methods ranging from 
wage garnishments to property attachments.  The firms that use debtor interrogatories 
indicate that this is the least effective enforcement weapon in their arsenal; garnishment 
is the most effective.  Each firm accepts payments via mail or by walk-in.  Two firms use 
a lockbox or dedicated post office box for payments.  Three accept credit card payments 
over the telephone; the remaining firm was initiating this payment method at the time of 
the interview.  None of the firms currently utilizes direct bank drafts or electronic money 
transfers. 

 
 
 
 

                                                 
13 This case management system is also used by DDC. 
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CONCLUSION 
             

 
 
The Commonwealth has established a variety of initiatives to maximize the collection 

of its receivables.  Many of these initiatives are successful.  Nevertheless, DDC, Tax, 
DCSE, the Commonwealth’s Attorneys, VCUHS, UVAMC, individual agencies, private 
law firms and collection agencies all play significant roles in collecting Virginia’s 
money.  Although they have related missions, each of these entities operates 
independently of the others, with little exchange of information or coordination of 
resources.  As a result, efforts, services, and resources may be duplicated or less than 
efficient.   

 
For example, technology is the foundation of each entity’s operations.  During the 

data gathering stage of this special report, each entity emphasized the necessity and 
expense of technological investments in the field of collections.  Smart enhancements in 
technology ratchet up operational efficiencies.  Yet, there is little, if any, communication 
among the entities as they study the role of technology in their operations, bid for 
hardware, software, and database access, or maintain, configure, and update information 
systems.  Consequently, each entity incurs high costs to build custom systems or modify 
off-the-shelf systems and incurs additional expense to further adapt these systems when 
they need to interface on an interagency basis.   

 
In addition, variances in reporting standards often make it difficult to compare 

methodologies and to evaluate their effectiveness.  There is a need for coordination of 
reporting efforts among the collection entities, including collection reporting formats and 
processes, so comparisons of methodologies and effectiveness will be accurate and have 
statistical meaning. 

 
Finally, legislative changes are needed to maximize collections, in some cases at the 

agency level, and in other cases, across the Commonwealth.  Some amendments would 
require only slight modification of existing provisions to clarify a procedure; others may 
require an in-depth study to determine the overall impact on the Commonwealth and its 
receivables.   
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RECOMMENDATIONS  
             

 
 

ESTABLISH AN ONGOING TASK FORCE COMPRISED OF REPRESENTATIVES 
FROM THE ENTITIES CHARGED WITH COLLECTING THE COMMONWEALTH’S 
RECEIVABLES AND LEGISLATIVE STAFF MEMBERS TO ADDRESS COMMON 
VULNERABILITIES IN THE AREAS OF TECHNOLOGY, LEGISLATION, AND 
PROCESSES 

 
While in-house technical support will continue to be required for the foreseeable 

future, it makes fiscal and operational sense to create communication bridges among the 
entities that collect the Commonwealth’s receivables.  Therefore, information and 
innovations may be implemented within the framework of what already exists and what 
should exist across the Commonwealth.  These bridges will ensure that, along with 
implementing new technologies, the Commonwealth will develop policies and governing 
systems to manage the technologies.   

 
This task force also should collaborate with the financial arms of the Commonwealth 

– the Secretary of Finance, the Auditor of Public Accounts, the Comptroller, the 
Treasurer, and the Tax Commissioner – to evaluate and define the $1.29 billion in 
accounts receivables due the Commonwealth.14  A shared understanding of the nature of 
this debt will enhance reporting, collectibility, and write-off status accuracies.   

 
DDC WILL EXPLORE THE FEASIBILITY OF PARTNERING WITH BETTER 
BUSINESS BUREAUS THROUGHOUT THE COMMONWEALTH TO PUBLISH A 
CURRENT LIST OF COMPANIES WITH UNSATISFIED JUDGMENTS IN FAVOR OF 
THE COMMONWEALTH 
 

This initiative parallels reporting procedures utilized by Tax and DCSE.  Tax 
publishes a list of delinquent business taxpayers, and DCSE publishes a most wanted list 
of delinquent parents.  According to its website, the Better Business Bureau network 
publishes reliability reports that contain information on actions against companies or their 
principals “brought by government agencies that allege violations of laws or regulations 
relevant to marketplace activities and that are relevant to consumer’s buying decisions.”  
http://www.bbb.org/about/faq.asp#faq15.  This criterion fits many of the judgments 
obtained by this Office on behalf of the Commonwealth.  
                                                 
14 This figure is documented in the Report on Statewide Financial Management and Compliance for the 
Quarter Ended June 30, 2006, prepared by the Office of the Comptroller, Department of Accounts.              
http://www.doa.virginia.gov/General_Accounting/Quarterly_Report/2006/June_2006.pdf.  
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STATUTORY CHANGES ARE REQUIRED TO CLARIFY THE UNIQUE NATURE OF 
ALL DEBTS TO THE COMMONWEALTH 
 

Public policy considerations have resulted in powerful statutory tools for Tax and 
DCSE.  Both Tax and DCSE collect priority debt, stepping ahead of other creditors who 
would otherwise be first in line for payment.  Tax collections benefit from the 
Memorandum of Lien that carries the force of judgment, places the burden on the debtor 
to disprove the delinquency, and allows Tax to utilize additional collection tools.  For 
example, Tax may convert a business liability from the company to the responsible 
officers, revoke sales tax certificates, padlock businesses, and enforce jeopardy 
assessments.  Similarly, DCSE can issue an administrative support order that forms a 
priority lien on a debtor’s real and personal property without a judgment.  
Commonwealth’s Attorneys also have a powerful tool in the collection of referred court 
fines, costs, forfeitures, and penalties, which are docketed as civil judgments without 
further legal action. 

 
Policy concerns regarding the nature of other debt to the Commonwealth may prevent 

the full extension of the referenced statutory tools to the collection of some of the 
Commonwealth’s debt, for example, medical bills or highway damage.  Nevertheless, the 
source of payment for these debts will always be the taxpayers unless charged back to the 
appropriate debtor.  Thus, legislative amendments are recommended for the following 
statutory provisions, in order to ensure a maximum return to the public coffers, both 
general and nongeneral: 

 
• Section 2.2-4804 mandates an annual joint report by the Department of 

Accounts (DOA) and the Office of the Attorney General on the agencies that 
are not satisfactorily implementing the Virginia Debt Collection Act and not 
establishing effective accounts receivable programs.  The joint report is due 
by October 1 of each year pursuant to § 2.2-608, which establishes October 1 
of each year as the due date on all reports, unless otherwise specified.  On a 
monthly basis, DDC supplies data to DOA for compilation in its quarterly 
report.  The cumulative fourth quarter report is submitted in compliance with 
§ 2.2-4804.  The DOA, however, cannot issue its fourth quarter report until all 
reporting agencies have closed their books and submitted their data, and the 
DOA has analyzed the data.  According to DOA, § 2.2-4804 should be 
amended to specify a due date on or before November 15 of each year to 
ensure timely compliance.  While this recommendation does not have a direct 
impact on collections, it does eliminate a timing problem in the collections 
reporting process.  

• Section 1-18, Item 52(B)(1)of the 2006 Appropriation Act requires a transfer 
to the general fund of effectively 40% of receivables collected by DDC for 
non-exempt agencies.  Amendment to the Appropriation Act should be 
considered to remove this general fund deposit requirement and to clarify that 
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all receivables net fees collected by DDC shall be transferred to the referring 
agency. 

• Section 8.01-382 authorizes judgment interest on any jury award or judgment 
or decree of the court, but is silent regarding final administrative orders that 
can be recorded and enforced as judgments.  Amendment of this provision is 
recommended to clarify that such interest also will accrue on final 
administrative orders.  Agencies that will benefit from this amendment 
include the Workers’ Compensation Commission, the Department of Forestry, 
the Department of Agriculture and Consumer Services, and the Virginia State 
Bar.   

• Sections 60.2-619 through 60.2-635 of the Code (TIT. 60.2, CH. 6, ART. 5 AND 
6) impact the enforceability of final orders issued by VEC regarding 
overpayment of benefits.  Recommended legislation is intended to change 
several statutory provisions of Articles 5 and 6 to allow the final orders to be 
docketed in the circuit court as judgments.  Such legislation would mirror the 
statutory scheme available to the Workers’ Compensation Commission 
(WCC) to ensure that the Attorney General can represent VEC in its collection 
of benefits overpayments in an efficient manner that also affords due process 
to claimants.  This legislative change would allow DDC to focus its efforts on 
actual collection of enforceable debt, rather than on reestablishing liability in 
court following a final administrative determination of liability.   

• Section 37.2-721 allows the Department of Mental Health, Mental Retardation 
and Substance Abuse Services (DMHMRSAS) to record a lien on the real and 
personal estate of a deceased patient (consumer).  Currently, the notice of lien 
must be filed within four months of the consumer’s death.  It is recommended 
that § 37.2-721 be amended to extend the time for filing the notice of lien to 
conform with the timeframe for disbursement of estate assets without liability 
under Title 64.1, Wills and Decedent’s Estates.  

• Section 37.2-719 assesses $5 per week against the person responsible for the 
support of a mental health facility consumer when the responsible person is 
nonresponsive and uncooperative in providing asset information.  Because this 
enforcement tool is ineffective, it is recommended that the statute be amended 
to authorize DMHMRSAS to issue a Formal Notice to Appear (a prejudgment 
equivalent of Debtor Interrogatories) to the responsible person under § 37.2-
715 to answer questions and provide information so DMHMRSAS can make 
the Ability to Pay Determination required by § 37.2-717.  The amendment 
should authorize DMHMRSAS to request court-issued subpoenas to compel 
attendance for anyone failing to appear on a Formal Notice to Appear.  Tax 
and DCSE currently have similar enforcement tools. 
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FURTHER STUDY BY DDC IN CONJUNCTION WITH THE DEPARTMENT OF 
PLANNING AND BUDGET IS REQUIRED ON THE FISCAL IMPACT OF OTHER 
POTENTIAL LEGISLATIVE INITIATIVES 
 

• Review the administrative processes that result in final administrative orders 
for state agencies to conform the various procedures regarding notice and 
appeal to ensure due process requirements are met and consider legislation 
that allows agencies with a statutory hearing and appeals process to docket 
and enforce final administrative orders as circuit court judgments. 

• Create a centralized state collection process within DDC to monitor and 
oversee private collection agencies currently utilized by agencies of the 
Commonwealth.   

• Consider amending § 8.01-66.9 of the Code in response to the United States 
Supreme Court’s limitation on the collection of Medicaid liens in Ahlborn.   

• Consider amending § 46.2-1110 of the Code to establish strict liability without 
regard to negligence for drivers who damage highway property maintained by 
the Commonwealth, similar to the strict liability that currently exists for 
exceeding tunnel height requirements or colliding with overhead bridge 
structures. 

• Form a statewide “lien depository” for docketing of claims adjudicated 
(administratively or judicially) in favor of the Commonwealth to reach all 
assets of the debtor that are located in the Commonwealth. 

 




